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With her book Speaking Up: The 
Unintended Costs of Free Speech in Public 
Schools released by the Harvard University 
Press earlier this year, Hosch Professor Anne 
Proffitt Dupre (J.D.’88) answered a few ques-
tions about her new work, which was recently 
on Amazon.com’s list for Bestselling New and 
Future Releases in Policy. The title examines 
the history of the debate on free speech in schools 
in the contexts of protests, student publications, 
religious speech, textbook selection, teacher 
speech and civility. 
Q:  What inspired you to write 
Speaking Up?
Dupre: I was a teacher in public schools 
before I went to law school. I taught in a 
school where most of the students were from 
low socioeconomic backgrounds, and many 
were minority – both Hispanic and African-
American – students. 
I saw first-hand what worked – how 
teachers with the right attitude and the right 
support could help these students achieve 
academically and, perhaps even more impor-
tantly, discover a love of learning. 
I know how hard many educators work 
to make this happen. Yet hardly a week goes 
by without a report describing the wretched 
state of the nation’s public schools. 
The noted study by the National 
Commission on Excellence in Education, 
titled A Nation at Risk, outlined a steady 
decline in the state of American education 
as early as 1983, and few would argue public 
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education has improved since then. 
Instead, public schools in many parts of 
the country are viewed as failing their stu-
dents and their communities. 
I am heartsick when the school district in 
our nation’s capital is deemed so broken that 
no American president since Jimmy Carter 
has dared to send his children to school 
there. Yet thousands of other children must 
attend these schools and schools like them 
every day. 
We all know how the law can shape our 
political and social institutions. Schools are 
certainly no exception. 
Examining how the law has affected the 
day-to-day operation of our schools must be 
the first step for any change in course for the 
public school system, the institution that has 
the potential to be our greatest engine for 
social integration. 
Q:  Describe Speaking Up’s 
focus. 
Dupre: There certainly is no shortage of 
issues that affect public education in this 
country. 
Challenges for today’s educators include 
school violence; drug use; open defiance and 
disrespect; shortages of teachers and admin-
istrators; school resegregation; sexual harass-
ment; and lack of funding and expertise to 
address the needs of students with disabili-
ties, students who are homeless or students 
for whom English is a second language. At 
times, the problems seem overwhelming and 
intractable.
One of the more intriguing challenges for 
educators and the courts – and the focus of 
this book – is how to deal with freedom of 
expression in school. 
The issues surrounding the protection the 
First Amendment affords speech and religion 
are complex enough when dealing with 
adults on the street. When the setting moves 
to children in the schoolhouse, the matter 
becomes even more complicated. 
Children do not have the same rights of 
expression as adults, and the school environ-
ment is treated differently from any other. 
Even teachers soon learn they may not 
retain the ability to express themselves in the 
same way as other adult citizens, even after 
they leave the school walls. 
It is an understatement to say the law’s 
empire has had a significant impact on how 
society views our public schools and supports 
its mission. 
In 2004, the 50th anniversary year since 
Brown v. Board of Education, we celebrated 
the indelible mark the Brown case made on 
schools and other institutions in the United 
States. 
Desegregation and race are not the only 
school issues the law has tackled, however. 
The contours of school speech have changed 
greatly in the last half century, too. 
The day-to-day expression of educators 
and students in public schools has been 
conditioned and modified by court opinions 
that have been handed down during the 
last 40 years and by statutes that have been 
passed since the civil rights era. 
Speaking Up explains how the structure 
and substance of law has molded the bewil-
dering array of school speech issues that arise 
daily in classrooms across the nation. 
I have been fascinated by school speech 
cases since I first read them as a law student. I 
think they can tell us a great deal about both 
our nation’s history and its soul. 
Q:  How did you begin to tell 
this story?
Dupre: Although there were a few ripples 
here and there, before the U.S. Supreme 
Court decided its first school speech case in 
1969, Tinker v. Des Moines, there was little 
question as to whether school teachers and 
principals had the moral authority to decide 
if student speech affected learning and the 
Few cases since have left a wake as broad and as deep in public schools  
as that of Tinker v. Des Moines, Bethel School District v. Fraser and  
Hazelwood v. Kuhlmeier. These three U.S. Supreme Court cases serve as  
the cornerstones for any analysis of school speech, but they also  
serve as a template for a broader debate about liberty and order. 
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extent to which it would be tolerated. 
After Tinker, the entire landscape 
changed. The path was cleared for stu-
dents to challenge school rules about student 
expression, and federal court judges started 
dictating the boundaries of civil discourse in 
public schools. 
Few cases since have left a wake as broad 
and as deep in public schools as that of Tinker 
v. Des Moines. The reverberations from this 
opinion have extended way beyond the stu-
dent war protest involved in 
this case. 
The Tinker opinion 
inspired so many legal chal-
lenges to school decisions that 
historian Gerald Grant would 
write in 1988 that teachers 
perceived “the law reflected 
distrust of their judgment or 
intentions and was a weapon 
for disciplining them rather 
than their students.” 
The first part of the book 
scrutinizes Tinker and its 
two closest siblings – Bethel 
School District v. Fraser and 
Hazelwood v. Kuhlmeier. 
These three U.S. Supreme 
Court cases serve as the cor-
nerstones for any analysis 
of school speech, but they 
also serve as a template for a 
broader debate about liberty 
and order. 
Scholars like Richard 
Arum have argued the courts 
have extended student rights 
too far, resulting in “a crisis in 
the legitimacy of school disci-
pline and related problems of 
youth socialization.” 
Other scholars like Richard 
Roe argue the courts should 
accord less weight to the pre-
scriptive power of the schools 
and more weight to the value 
of student speech. 
The debate between order 
and liberty is certainly not 
new, but these three Supreme 
Court cases frame the issue as 
it emerged for schools in the 
latter 20th century – a time 
when the court was consider-
ing the liberty of many who claimed its full 
benefits had been denied to them. 
A careful reading of the cases reveals “lib-
erty” in the school speech milieu focuses on 
the civil rights of children, while “order” rep-
resents the state’s mission of self-preservation 
through socialization. 
Without question, the Tinker opinion 
was the patron of student liberty, making 
it clear students possess a First Amendment 
right of expression in school that can trump 
decisions by their teachers and principals. 
The opinions in both Fraser and 
Hazelwood, however, were more cautious 
about extending this liberty in the face of 
student challenges to school authority. 
Although both of these opinions acknowl-
edge the significance of Tinker, they reinforce 
the state’s mission of self-preservation – a 
mission the state implements through its 
educational institutions. 
According to the preservationist theory, 
for any state to survive, its 
young must learn to cherish 
its values. 
Important values like free-
dom of expression are often 
sophisticated and difficult to 
grasp. 
As Professor Zachariah 
Chafee observed, understand-
ing the theory of free speech 
“does not come easily to the 
ordinary citizen but needs to 
be learned” by each new gen-
eration. 
Thomas Jefferson, too, rec-
ognized education is essential 
to the continued vitality of 
a democratic nation – that 
the survival of the United 
States depends on its citizens 
acquiring the necessary skills 
to participate meaningfully in 
economic and political institu-
tions of the republic when they 
become adults. 
The dilemma of school 
speech as seen through the 
prism of the Supreme Court’s 
opinions is that the preser-
vation of liberty may actu-
ally require some curtailment
of liberty so these values and 
skills can be properly transmit-
ted to the next generation. 
Within each opinion in this 
trilogy – whether the majority, 
dissent or concurrence – the 
justices placed the fulcrum on 
this delicate scale on one side 
or the other, as they framed 
the contours of the question 
that remains unanswered 
today: How can student lib-
erty best be accommodated in 
Within each opinion in this trilogy – 
whether the majority, dissent 
or concurrence – the justices placed 
the fulcrum on this delicate scale on one 
side or the other, as they framed 
the contours of the question that 
remains unanswered today:  
How can student liberty best be 
accommodated in an institution that 
must also keep order so students will 
acquire the skills necessary to sustain a 
state that values liberty?
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an institution that must also keep order so 
students will acquire the skills necessary to 
sustain a state that values liberty? 
This question is the underpinning of the 
school speech issue, and it is important for 
people to comprehend its complexity and 
significance. 
Remember also that these student rights 
apply only in public schools. There is no 
constitutional right to free speech at a private 
school.
The presentation of and commentary 
about the Supreme Court trilogy in Speaking 
Up introduces this theme with interesting 
fact patterns and memorable rhetoric by 
famous justices, and it sets the stage for the 
remainder of the book. 
Related issues in today’s schools include 
dress and speech codes, student newspapers, 
removing books from school libraries, defin-
ing the curriculum, school library Internet 
filtering, as well as student dialogue and Web 
sites that belittle and debase teachers and fel-
low students. 
In keeping with the pattern set by the 
war protest in Tinker, clashes over political 
expression in school – wearing a shirt stating 
“Homosexuality is a Sin” or a belt buckle 
with a Confederate States of America battle 
flag – continue to make headlines and land 
on court dockets. 
Q:  Is there an analogue to the 
right of expression? Is there 
some kind of right to get 
speech in school? 
Dupre: This is one aspect of school 
speech that has often been overshadowed by 
the issue of students’ right of expression. 
If, as the Tinker majority stated, students 
have the right to “send out” speech in school, 
do they also have a right to receive speech, 
and what is the structure of that right? 
The U.S. Supreme Court has unequivo-
cally decided the state has the power to keep 
certain material from children in cases like 
Ginsberg v. New York, where it upheld a 
criminal statute that prohibited the sale of 
pornographic material to minors. 
The court has been less emphatic, howev-
er, when dealing with information to which 
students may be exposed in school. 
Addressing the issue squarely in a case 
where a school board banned certain books 
from the school library, some justices agreed 
there was a constitutional right for stu-
dents to receive information – a right that 
stemmed from the sender’s right to send it – 
but no one opinion in the case garnered the 
necessary five votes. 
The right-to-receive issue has emerged 
in the lower courts in cases about book 
banning, filters on school computers and in 
school libraries, and sex education. 
These issues at first seem to focus primar-
ily on whether, and when, students should 
be protected from “vulgar” or “inappropri-
ate” material, but the protection of a vulner-
able citizenry is not the only theme that is 
worthy of exploration. 
The “right to receive” cases also serve as 
a vehicle to explore the broader socialization 
theme presented by the Tinker trilogy. 
The material students have a “right” to 
receive in school can significantly influence 
how students are socialized as they move 
toward adulthood. 
As scholars like Jonathan Zimmerman 
have pointed out, the battles over material 
in history textbooks have raged over decades 
primarily because that material can shape 
how children view the world. 
In unraveling how courts have addressed 
the right to receive problems, I explore the 
configuration of the valve that regulates 
incoming school speech. 
Some of the objections to incoming 
school speech have their roots in religious 
beliefs. 
Although religious speech in schools may 
seem at first to be a mere subset of the col-
lective school speech question, clashes over 
religious expression have sometimes gener-
ated even more controversy than arguments 
about speech in general. 
The battle over religious speech in public 
schools started in 1939, with Minersville 
School District v. Gobitis, when the U.S. 
Supreme Court first addressed whether a 
school district could require all students – 
despite their religious scruples – to salute 
the flag, and it continues to rage – although 
the Supreme Court recently ducked the 
substantive issue in Newdow v. United States 
Congress.
The teaching of evolution is still a hot-but-
ton item in many states, and issues surround-
ing various kinds of school prayer and the 
distribution of religious information continue 
to bedevil the courts and policymakers.
The religious speech issue is complicated, 
because it brings two additional parts of the 
First Amendment into play – the establish-
ment clause and the free exercise clause. 
Although giving each of these important 
provisions its due, in the book I also consider 
religion in school through the lens of the 
school speech question. 
Indeed, religious expression in some con-
texts – for instance, students who wish to 
state their view about gay marriage – might 
arguably be considered political speech, 
which has traditionally received the highest 
protection from state intrusion. 
In some respects, the religion cases cap-
ture aspects of both the right of expression 
and the right to receive. 
The school prayer cases involve both a 
student’s right to pray – expression – and a 
student’s right not only not to pray but not 
to be exposed to – or “receive” – prayer that 
gives the appearance it is school-sponsored. 
These issues resonate with the socializa-
tion themes that underlie the student speech 
issue – will religion be a part of the socializa-
tion process in school? 
Despite its capitulation on the school 
voucher issue, the U.S. Supreme Court has 
been fairly consistent in its pronouncements 
that religious expression in school is not 
constitutional, fighting off accusations that 
failure to allow religious expression is imper-
missible favoritism towards another religious 
viewpoint – that of secular humanism. 
Yet its pronouncements have not damp-
ened the efforts of those who wish for reli-
gious speech to have a place in the school 
lexicon. 
Speaking Up examines the high court’s 
opinions regarding school prayer and evolu-
tion with an eye toward discerning how the 
court’s broader conception of liberty and 
order in the schoolhouse play out in this 
context. 
Q:  Do you address teacher 
speech in school? 
Dupre: To some extent the cases involv-
ing the teaching of evolution involve yet 
another aspect of school speech – that of the 
teacher’s right of expression. 
Perhaps the most famous school speech 
case of all – what was termed in 1925 as 
“The Trial of the Century” – addressed 
whether the state of Tennessee could punish 
teacher John Scopes for his expression in the 
classroom. 
Teacher expression in public schools pres-
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ents its own set of knotty issues, as the 
state changes its role from that of educator 
to employer – a change that can result in 
clashes with both the First Amendment and 
with the custom and principles of academic 
freedom. 
Speaking Up explores the historical devel-
opment of the concept of academic freedom, 
its interplay with the First Amendment and 
the stark difference between its force in lower 
and higher education, an examination that 
inspires a rich inquiry into the notions of 
freedom of expression in the community of 
learning. 
Elements of my book’s overarching theme 
weave throughout these cases, too. 
Next to the parent, the teacher is the 
state’s primary agent of socialization, so the 
notion of cabining teacher speech is simply 
another facet of the problem generated in the 
student speech cases. 
In a related situation presented in the 
book, the focus is on the teacher’s liberty to 
socialize students without state oversight, but 
the motif presented in the school speech tril-
ogy echoes throughout the cases. 
By examining this recurring theme in the 
context of teacher liberty, rather than student 
liberty, I have strived to add a fresh perspec-
tive to the school speech analysis.
Q:  What is happening in the 
school speech area today?
Dupre: The penultimate chapter analyzes 
what the liberty-socialization construction 
has wrought. 
Although any construction that puts too 
much weight on the socialization mission 
risks strangling the developing mind at its 
source, liberty, too, has its price. 
The speech issues schools face today are a 
far cry from the silent black-armband protest 
of Mary Beth Tinker, and the disruption 
and disrespect that permeate many class-
rooms can erode academic performance and 
emotional attachment in the community of 
learning. 
It is my conclusion that there is no 
“sound-byte” answer to the question posed in 
the first chapter – “Outside the Schoolhouse 
Gate: A Free Speech Primer.”
Even if this question could somehow be 
settled for one school on one issue at some 
particular point in time, this solution may 
not be apt in another factual situation with 
another age group in another setting. 
Perhaps it is enough that we continue to 
struggle with the question. If it is the dia-
logue itself that is important, it is imperative 
we understand its nature. 
It is my desire that Speaking Up aids in 
this endeavor by refining the question we 
should be asking, explaining how the law has 
attempted to answer it and suggesting how 
to address the issue in the future. 
Q: What is next?
  Dupre: My Harvard University Press edi-
tor is thinking this book might be the first 
volume in a “trilogy.” 
My next project will change the focus 
from school speech to school sex. I plan to 
look at sex discrimination and the history of 
integration in this arena, sexual harassment 
– both teacher on student and student on 
student; sexual identity – issues surrounding 
gay, bisexual and transsexual students and 
teachers; sex education and teen pregnancy; 
sexuality and school dress codes; and single-
sex education. 
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